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PART 1 - OVERVIEW

Members of the public who are disabled are members of the public.
This is not a fight between able-bodied and disabled persons...."

1. The Council of Canadians with Disabilities (“CCD”) represents people with diverse -
disabilities, and is committed to securing their right to substantive equality. For people with
disabilities, the duty to accommodate embedded in human rights legislation, is a crucial tool for

achieving substantive equality.

2. CCD has intervened in this appeal because it is deeply concerned about the template for
comparator group analysis ‘adopted by the lower courts, reducing the right to accommodation to a
right to the same treatment or same accommodation that others receive. The reasoning of the
lower courts, if accepted by this Court, threatens to make the duty to accommodate meaningless,
thereby profbundly eroding the human rights of persons with disabilities ‘in a wide variety of

settings.

3. The imposition of a formal equality template on a disability accommodation case ignores
a central accomplishment of human rights jurisprudence in Canada. Through more than two
decades of statutory human rights decisions dating back to Huck v. Odeon Theatres,” tribunals
and courts have developed the principle that the right to non-discrimination encompasses a
positive duty, known as the duty to accommodate. It requires service providers to make such
adjustments as are required to remove barriers to access by persons with disabilities to services
customarily provided to the public,’ subject only to the defence of undue hardship, proof of

which is not easily discharged.

4. The question in this case is this: Does the legal duty to accommodate persons with
disabilities still exist, or has it been supplanted by a template for comparator group analysis that

is intended to address differential treatment of similarly situated individuals (direct

! Council of Canadians with Disabilities v. VIA Rail Canada Inc., [2007] 1 S.C.R. 650 at paré. 221 [VIA Rail].

% Canadian Odeon Theatres Ltd. v. Huck (1985), 6 C.H.R.R. D/2682 (S.K.C.A)); leave to appeal to SCC refused
(1985), 60 N.R. 240 [Huck].

3 Hereinafter referred to as services.
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discrimination), but that is not designed to remedy the adverse effects on persons with disabilities

of exclusionary rules and practices that are neutral on their face?

5. From the perspective of CCD this appeal is about ensuring that the duty to accommodate
continues to be interpreted and applied in a manner consistent with its remedial purpose of social

inclusion rather than being thwarted by formal equality thinking.

6. -Only if the legal duty to accommodate remains strong can it fulfill its remedial purpose.
Keeping the duty to accommodate strong requires that: (a) disability be taken into account to the
full extent necessary to remove barriers to equality; (b) service providers be understood to have
positive duties fo act to make public services accessible; (c) discrimination analysis be
responsive to complaints about the disparate effects of seemingly neutral rules and practices on
people with disabilities; and (d) the framework for a bona fide and reasonable justification
defence to inadequate accommodation, established by this Court in Meiorin* and Grismer,” be

rigorously observed and applied.

7. CCD offers no comments on the facts outlined by the appellant and the respondents.

PART 2 - POINTS IN ISSUE

8. CCD submits that the courts below erred in employing a model of comparator group
analysis that is completely ill-suited to the adjudication of a disability accommodation complaint.
In particular, the courts erred in determining that to prove discrimination, a disabled student
- seeking accommodation in relation to general public education must establish differential

treatment by showing that the specific accommodation sought is provided to others.

* British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3 at para. 54
[Meiorin]. ‘

> British Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] 3
S.C.R. 868 at paras. 12, 16-17, 20-22 [ Grismer].
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PART 3 - STATEMENT OF ARGUMENT

The Remedial Purpose Of The Duty To Accommodate Creates Positive Obligations

0. This Court has held that human rights legislation has a unique quasi-constitutional
nature, and that it is to be given a large, purposive and liberal interpretation to advance the

broad remedial policy considerations underlying it.°

10.  Accommodation can take various forms. Leading cases on accommodation reveal
something of the range: allowing a wheel chair user to place his chair in the seating area of the
theatre;” adapting driving licence testing procedures;® making standards for employment fitness
testing inclusive;’ making health care services accessible to deaf and hard of hearing persons;°
and making the design of newly purchased railway cars capable of accommodating wheel
chairs."" All such accommodations are important to people with disabilities because they promote

inclusion, and draw people with disabilities into the mainstream of society.

11.  All human rights legislation has the twin goals of preventing and remedying
discrimination. As this Court has acknowledged, the history and present day reality of many

people with disabilities is one of exclusion and marginalization.'?

12.  People with disabilities have been excluded from the mainstream of society because
services have been conceptualized and designed with able-bodied people in mind. For people
with disabilities the duty to accommodate is an antidote to the problem of exclusion and

marginalization. Its remedial purpose is full inclusion.

13. Contemporary legal literature drives home the point that the inequality problem that
human rights law must contend with is not that people with disabilities are abnormal, flawed, or

characterized by functional limitations created by impairment."> Rather, it is that ableist norms

8 Robichaud v. Canada (Treasury Board), [1987] 2 5.C.R. 84 at para. 13; University of British- Columbia v. Berg, ‘
[1993] 2 S.C.R. 353 at paras. 25-26; Meiorin, supra, note 4 at para. 44.
" Huck, supra, note 2.
8 Grismer, supra, note 5.
? Meiorin, supra, note 4.
1 Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624 [Eldridge].
" VIA Rail, supra, note 1.
12 Eldridge, supra, note 10 at para. 56.
1 Factum of Respondent Board of Education at para. 92.
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are dominant, and assumed to be deservedly so. Because the reality of diversity and the value of
equality are not sufficiently contemplated from the start, access to services which other people

take for granted is often not available to people with disabilities. Fiona Sampson explains:

Historically, society has understood the experience of disability as

rooted in the individual and has analyzed his/her difference in bio-

medical terms. This traditional social construction of disability

places the emphasis on the individual’s lack of conformity with the

non-disabled norm. The traditional social construction of disability

has been identified by many authors and academics as the greatest

source of disability discrimination in society. '

14, This Court has long recognized that the right of people with disabilities to
accommodation in relation to services is not merely a right to be free from differential treatment.
In Eldridge, this Court rejected the respondent’s argument that governments should be entitled to
provide benefits to the general population without ensuring that disadvantaged members of
society have the resources to take full advantage of those benefits, as bespeaking a “thin and

impoverished vision of s. 15(1).”*

15. Similarly, in VI4 Rail, this Court recognized that the right to reasonable

accommodation requires that positive steps be taken to make services accessible:

The concept of reasonable accommodation recognizes the right of
persons with disabilities to the same access as those without
disabilities, and imposes a duty on others to do whatever is
reasonably possible to accommodate this right.'®

16.  In this appeal, the respondents’ argument that the right to accommodation is merely a
right to receive the same treatment or level of accommodation that others receive rests on a thin
and impoverished vision of human rights legislation. Such an approach cannot fulfill the duty to
accommodate remedial purpose of achieving full inclusion of persons with disabilities. Giving

effect to the remedial purpose of the duty to accommodate necessarily requires recognizing that

1% Fiona Sampson, "Granovsky v. Canada (Minister of Employment and Immigration): Adding Insult to Injury"
(2005), 17 CJ.W.L. 72 at para. 72; R. Malhotra & R. Hansen, “The United Nations ConVention on the Rights of
Persons with Disabilities and its Implication for the Equality Rights of Canadians with Disabilities: The Case of
Education” (2011}, 29:1 Windsor YB Access Just.73, at 74, 76, 80; Dianne Pothier, “Tackling Disability
Discrimination at Work: A Systemic Approach” (2010), 4:1 M.JLH. 17at 21,22, 27,37.

3 Eldridge, supra, note 10 at paras. 73, 79.
16 Supra, note 1 at para. 121.
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the duty to accommodate requires service providers to actively remove barriers to equality that

may be the result of seemingly neutral rules and practices.

The Decisions Of The Courts Below Fail To Give Effect To the Remedial Purpose of The Duty
To Accommodate -

17. The comparator group analysis applied by the courts below deals with the duty to

accommodate as though it were merely an injunction against differential treatment.

18. Applying the Hodge/Auton"’ template for a comparative discrimination analysis, pursuant
to which the complainant must establish differential treatment in comparison with a mirror
comparator group to whom a sought after benefit is provided, the courts below defined the
benefit in issue as the specific accommodation sought, and then asked whether other special
needs students had received the specific accommodation requested. Because they had not, the

courts below concluded there was no differential treatment and, therefore, no discrimination.

19. CCD- submits that the Human Rights Tribunal and Rowles J.A. in dissent correctly
identified the service in issue as general public education. However, the determination by the
courts below that the appellant had not proven discrimination is not only the result of defining
the service in question as special education. It is also the inevitable result of applying a model of
comparator group analysis to the prescribed accommodation that requires the accommodation to
be a benefit that others receive. If the benefit is defined as the accommodation sought, and there
is no one else who receives it, the entire comparator group analysis ﬁnravels. There is no

comparability. There is no differential treatment. The claim is doomed.

20. This Court has warned against formalistic approaches to comparator group analysis.'®

Fundamentally, the Hodge/Auton template is not a fit for disability accommodation cases such as
this, which are not concerned with differential treatment, but rather adverse effects. In a disability
accommodation case, to establish prima facie discrimination it must be sufficient for the _

complainant to show that they have been adversely affected by a rule or practice that may be

7 duton (Guardian ad litem of) v. British Columbia (Attorney General), 2004 SCC 78, [2004] 3 S.C.R. 657 at paras.
51-59 [Auton]; H(;dge v. Canada (Minister of Human Resources Development), [2004] 3 S.C.R. 357 at paras. 23-39
" [Hodge]. ) ‘

'8 R.v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483 at para. 22; Withler v. Canada (Attorney General), 2011 SCC 12,
[2011]1 1 S.C.R. 396 at paras. 2, 40, 43.
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neutral on its face. Otherwise, adverse effect discrimination is rendered inactionable, and the
question of whether the accommodation was sufficient (the third step in the bona fide and

reasonable justification analysis) is inappropriately pre-empted.

21. CCD submits that there should be no requirement on the disabled complainant seeking
accommodation to present evidence showing that: (a) the accommodation they need is provided
to others; or (b) they have been treated differently compared to others, as distinct from being

adversely affected.

22.  Where, as in this appeal, the complainf is about a failure to provide a prescribed
accommodation, and that the institutional capacity to provide that accorﬁmodation has been
structurally eliminated, it would be perverse to reqﬁire the complainant to show that the
accommodation they seek has been provided to others. The whole point of the complaint is that
the methods of service delivery that are provided have differentially beneficial effects, depending
on whether a student has dyslexia or not. The ‘complaint isn’t that there has been differential

treatment.

- 23. The effect of imposing a legal réquirement that the accommodating measure must be a
service or a benefit that others receive is to eviscerate the right to accommodation. It is intrinsic
to the duty to accommodate that positive measures may be required to make the benefits services -

such as general public education truly accessible to, and inclusive of, persons with disabilities.

24,  Requiring a person with a disability seeking an accommodation to compare him or
her.self to other persons with disabilities who may also be suffering from a lack of
accommodation, adds insult to injury. It risks reducing the duty to accommodate to a ‘race to the
bottom.” Such reasoning exemplifies and is likely to perpetuate the very éxclusion from the

mainstream that is at the heart of an accommodation claim.'’

¥ An example of this race to the bottom may be found in Hewko v. British Columbia, 2006 BCSC 1638. In that case,
the BC Supreme Court held that, while the supports required to allow the autistic plaintiff to access an education .
were well understood, his s. 15 equality claim failed because there was no evidence that other children with sight or
hearing impairments (comparator groups relied on by the plaintiffs) received the supports that ey needed to access
an education (see paras. 337-339). In the result, there will be no discrimination against a child with disabilities so
long as all children with disabilities are denied access to an education equally.
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25. The decisions of the courts below are predicated on the faulty assumption that the duty to
accommodate is either merely a duty to find the best accommodation within customarily
available special education services or a duty to refrain from treating students with disabilitiés

differently from “typical students.”?

26.  Underlying the courts’ approach both to the characterization of the sérvice in question,
and the specific accommodation sought, is a crucial problem: a failure to recognize that the duty
to accommodate persons with disabilities is not merely a negative obligation to refrain from
differential treatment between similarly 'situated people. Nor is it merely a duty to find the best
accommodation within a range of existing accommodating measures. Rather, the duty to
accommodate is a positive obligation to ensure full access to persons with disabilities, to the

point of undue hardship'.21

27. This Court has held that: the burden of proving that further accommodation is not
possible without incurring undue hardship rests with the respondent; accommodation is a right;
it is part of the right of non-discrimination; undue hardship is a defence.?*> It is crucial that this
clear analytical distinction be maintained between prima facie discrimination which may be the
result of a failure to accommodate, and justificatory considerations that may arise as f)art of a

bona fide and reasonable justification defence.

28. The duty to accommodate is a free-standing duty in the sense that it is not contingent on
similar, or any, accommodation being provided to anyone else. The implication of this
observation is not that the duty to accommodate exists independently from the concept of
discrimination, but rather that discrimination can result from a failure to adequately remove
barriers. The focus should be on the effects on the claimant of not being provided with the
~ accommodation. The requirement for comparison is satisfied if the effect of not being provided
with the accommodation is to deny the complainant the equal benefit of a service, by reason of

disability.

2 The terminology “typical students” appears in the Factum of Respondent HMTQ in Right of the Province of
British Columbia at paras. 27 and 32. .

2 Y14 Rail, supra, note 1; Huck, supra, note 2; Meiorin, supra, note 4, Grismer, supra, note 5; Eldridge, supra, note
10.

2 Meiorin, supra, note 4 at paras. 54-55; Grismer, supra note 5 at paras. 20-22.
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Applying A Model Of Compamtor Group Analysis Designed To Remedy Differential
Treatment Is Antithetical To The Duty To Accommodate

20. Comparator gfoup analysis, as understood and applied in the decisions of the courts
" below and by this Court in Hodge and Auton, is intended to determine whether a legislative
regime treats similarly situated people differently. The template entails a search for evidence of

differential treatment of a similarly situated comparator group.

30.  Applying a model of comparator group analysis that is intended to determine whether
there has been differential treatment of simiylarly situated groups is antithetical to the duty to
accommodate. It is guaranteed to result in defeat for the claimant, and to render the duty to
accommodate meaningless. In a case of adverse effect discrimination, the search for differential
treatment, as distinct from adverse effects, will always be futile, and there may or may not be a

similarly situated group.

31.  This model of comparator group analysis, with its focus on finding differential treatment
and a similarly situated group, is intended to serve a very particular objective of anti-
dis-crimination and equality guarantees that of preventing difference, and untrue characteristics,
from being taken into account. However, avoidance of sterebtyping is only one objective of
protections against disability discrimination. As this Court recognized in Eaton, another “equally

important objective” is accommodation of difference.>

32. . The complaint at issue in this appeal, and of disability accommodation complaints
‘generally, is not that the complainant was treated differently from members of another group, but
rather that there has been a failure to take disability into account and effectively remove a barrier

to inclusion. The fact that there may have been same treatment is irrelevant.

33.  Itisillogical and counter-productive to require a person seeking accommodation because
of disability to demonstrate that they have been treatéd differently from anyone else. Quite
simply, the goal of accommodating persons with disabiliti-es is not to address different treatrhent
at all. Rather, it seeks to render services, including general public education, accessible fo
persons with disabilities, .taking account of disability-related difference, and‘ making such

adjustments to norms and practices as are reasonably possible.

2 Eaton v. Brant County Board of Education, [1997] 1 S.C.R. 241 at para. 67.

{11013-001/00264995.2}



34.  Although there are other cases in which people with disabilities have been compared with
other people with disabilities, they are not accommodation cases. They are cases in which
disabled claimants have sought to be treated the same as other peoplé with disabilities, within the

terms of targeted social benefit schemes. Such cases are clearly distinguishable.?*

35.  The Ontario Divisional Court has recognized that in a disability accommodation case it is
inappropriate to engage in a comparator group analysis that requires evidence of differential

treatment.2 >

36.  Furthermore, in such cases, it is neither necessary nor appropriate to conduct a detailed
comparator group analysis. The comparison is necessarily between persons with disabilities who
require accommodation and persons with disabilities who do not require accommodation, having
fegard to the relatively disadvantageous effects on persons with disabilities of dominant norms
designed for persons without disabilities. The comparison is a constant. It is a defining

component of the concept of the duty to accommodate.

37.  As this Court explained in VIA4 Rail, the goal of the duty to accommodate is to render

services and facilities equally accessible to people with and without disabilities.?®

38.  The proper analytical framework for an accommodation case is supplied by O ’Malley and
Grismer.”’ Applied in this case, the analysis requires not merely a determination that the
complainant was accorded some accommodation, but consideration of whether the complainant
was nonetheless adversely affected in the provision of a service, and, if so, accommodation was
made to the point of undue hardsh‘ip.28 This crucial stage of analysis was side-stepped by the

courts below.

24 Gibbs v. Battlefords and Dist. Co-operative Ltd., [1996] 3 S.C.R. 566; Granovsky v. Canada (Minister of
Employment and Immigration), [2000] 1 S.C.R. 703; Nova Scotia (Workers’ Compensation Board) v. Martin; Nova
Scotia (Workers’ Compensation Board) v. Laseur, 2003 SCC 54, [2003] 2 S.C.R. 504.

% Lane v. ADGA Group Consultants Inc. (2007) , 61'C.H.R.R. D/307 (O.H.R.T.) varied in part, (2008), 64 CHRR.
D/132 (Ont. Div. Ct.).

% VIA Rail, supra, note 1 at 162,

%" Ontario (Human Rights Commission) v. Simpsons Sears, [1985] 2 S.C.R. 536 [0'Malley].

2 0’Malile, supra at para. 23; Meiorin, supra at paras. 54-55.
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39. A proper analysis of any discrimination claim is also a contextual analysis. In this appeal,
a contextual analysis would look at the impact of exclusion from the benefits of general public
education, not by reference to whether other groups on the margins may also be excluded, but by
reference to whether children with disabilities are, because of their disability, excluded from the
benefit of a fundamentally important institution that children without disabilities take for

granted.”

PART 4 - SUBMISSIONS REGARDING COSTS

40.  CCD requests that there be no order as to costs.

PART 5 - NATURE OF ORDER SOUGHT

41.  CCD takes no position on the ultimate disposition of the appeal. CCD seeks leave to

make oral submissions at the hearing of the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED ON THIS 5TH DAY OF MARCH,

g

GWEN BRODSKY /-~ MELINA BUCKLEY
Counsel for the Intgrvenetr Counsel f({)r‘;the/_,lnjtervener )
Council of Canadfafis with Disabilities Council of Canadians with Disabilities

o
YVONNEPETERS  © | " PATRICIA J. WILSON
Counsel fgr the Intervener ' Ottawa Agent for Counsel for the Intervener
Council 6f Canadians with Disabilities Council of Canadians with Disabilities

? Fay Faraday, "Access to Social Programs: Substantive Equality Under the Charter of Rights" (2006/2007), 21
N.I.C.L. 111, at 124-125. Convention on the Rights of Persons with Disabilities, 13 December 2006, 2515 UN.T.S.
3, G.A. Res 61/106, (entered into force 3 May 2008), Article 24.
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